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Abstract  

This paper analyses the historical process of multilateral cooperation for science and 

technology in the capitalist world-economy. It reveals that cooperation efforts repeatedly 

end up fostering the same world asymmetries they were supposed to fight – in a 

structuralist approach. Through a critical review of the existing Agreement on Trade 

Related Aspects of Intellectual Property Rights, it shows that, far from being fair and 

balanced, the agreement’s strategy strengthens the ongoing inequality of knowledge 

production and the asymmetries in the productive capacities of the national economies. 

The argument is that the cooperation built by means of the current international 

institutions, once again, ends up primarily serving for commercial and contractual 

purposes, whose objective is to keep the privileges of capital over the thrust of the 

developing economies. Thereby, the international politics remain much more as 

subordination instruments than as real sources of structural change. This is so because the 

agreement puts together a rigorous and unprecedented set of rules to control and limit the 

rate and scope of the international technological diffusion, causing a mismatch between 

its practical effects and the global discourse of cooperation for development. The main 

conclusion is that national governments should have more autonomy to plan their own 

technological production, absorption and distribution processes, activities that have long 

been ruled by the transnational private corporations and powerful states.  
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technology, TRIPS Agreement. 

 

                                                             
1 PhD in International Political Economy from Federal University of Rio de Janeiro (UFRJ) and former 

visiting scholar (2013) at School of International and Public Affairs (Columbia University). Currently is 

substitute professor of International Relations at the Brazilian Federal University of Uberlandia (UFU). 

 



2 
 

Facing the discouraging challenges of the scientific and technological catch up, 

Brazil and Argentina have proposed, in 2004, the adoption of a Development Agenda in 

the daily work of the World Intellectual Property Organization (WIPO). The proposal 

submitted by both countries was an attempt to deal with the aftermath of the current 

international regime of intellectual property rights protection, which adversely affects, 

above all, the developing countries. Such adversities, intensified since the creation of the 

World Trade Organization (WTO) and the signing of the Agreement on Trade Related 

Aspects of the Intellectual Property Rights (TRIPS), limit the rate and scope of the 

international technological diffusion because they are the outcome of a rigorous and 

unprecedented control of the global exchange of science and technology. The criticism, 

formally introduced by Brazil and Argentina, raises the argument that “intellectual 

property protection cannot be seen as an end in itself, nor can the harmonization of 

intellectual property laws leading to higher protection standards in all countries, 

irrespective of their levels of development” (Argentina and Brazil, 2004). 

In the document, both countries insist that despite the important scientific and 

technological advances and promises of the 20th and early 21st centuries, in many areas a 

significant “knowledge gap” as well as a “digital divide” continue to separate the wealthy 

nations from the poor ones. In this sense, they sustained that this is a problem that has to 

be permanently considered within the WIPO, especially because such condition restricts 

the most important benefits of the technological progress to a very limited group of people 

and countries. In short, the message that Brazil, Argentina and their supporters urge to 

send the developed counties and main producers of technology is that the one size fits all 

strategy of the TRIPS Agreement does not contribute to achieve the development 

objectives and the reduction of the world asymmetries. Far from being fair and balanced, 

the agreement’s strategy strengthens the ongoing inequality of knowledge production and 

the asymmetries in the productive capacities of the countries.  

The main objectives of the proposal was, on the one hand, the creation of a friendly 

environment to foster scientific and technological production in the developing and least-

developed countries and, on the other hand, the promotion of a broader diffusion of 

technical progress from developed nations. In concrete terms, the proposal suggested the 

adoption of a Development Agenda to become the crucial element of all negotiations 

inside the organization. The adoption of this new development agenda – or at least of its 

45 adopted recommendations – to balance the guidelines of the WIPO is comprehensible. 
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In effect, a more equitable intellectual property regime should consider the demands of 

the developing countries that struggle to overcome the knowledge gap that divide the 

different national realities. Moreover, as Jaguaribe and Brandelli (2007) say, with no 

evidence of technological improvement to all societies coming from a strengthened 

regime of intellectual property rights protection, the adoption of a development agenda in 

the daily work of the most important international organization for intellectual property 

appears to be perfectly legitimate and logical.  

However, regardless of the laudable initiative by Brazil and Argentina and the 

courageous defense of those arguments by commendable diplomats such as the Brazilians 

Roberto Jaguaribe and Otávio Brandelli, the 45 adopted recommendations under the 

WIPO Development Agenda show a very limited transformation capacity. This is 

particularly caused by an ongoing process of impairment faced by the institution since 

the creation of the WTO and the signing of its corresponding TRIPS Agreement (1994), 

which has strengthened the asymmetries derived from the high concentration of technical 

progress in the developed countries through their excessive protection standards. Ever 

since, the efforts of cooperation inside WIPO have been limited to sustaining and 

exploring the very few political spaces that still exist to coordinate public policies in the 

realm of intellectual property.  

Hence, the analysis of how and why such political spaces for the strategic action 

of national governments have been reduced is a fundamental part of understanding the 

current problem of the growing knowledge gap among nations. In this paper, a short 

analysis of the multilateral cooperation for science and technology and a critical review 

of the current Agreement on Trade-Related Aspects of Intellectual Property Rights will 

lead the way to some considerations with respect to the so-called digital divide and 

knowledge gap among nations. While the first part will analyze the architecture of the 

multilateral cooperation for science and technology and the steadily process of treating 

the knowledge products as regular commercial goods, the second one will deal with the 

TRIPS Agreement itself, exploring some of its constitutive articles and paragraphs. At 

the end, an overview and some final considerations will be made.   
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1. THE ARCHITECTURE OF THE MULTILATERAL COOPERATION FOR 

SCIENCE AND TECHNOLOGY 

Although a comprehensive analysis of the historical processes of patent regulation 

would take us back to the very beginning of the European nation states, we can state that 

the creation of the first international system of intellectual property rights was an outcome 

of the second phase of industrialization in the late 19th century. The massive rise of the 

industrialized products exchange among countries provoked heated debates over the need 

for acknowledging patent and author rights beyond national borders. Thus, by the end of 

the century, the governments of the main industrialized countries, convinced of the 

efficiency of rationality in economics, decided to create the first intellectual property 

rights regime through the adoption of the Paris Convention for the Protection of Industrial 

Property in 1883. This international agreement was the first major step taken in order to 

ensure protection to intellectual works outside their original nation state. The Paris 

Convention applies to industrial property in the broadest sense, from patents, trademarks 

and industrial designs to trade names and geographical indications. Three years later, in 

1886, the Berne Convention for the Protection of Literary and Artistic Works was also 

adopted. The Berne Convention deals with the protection of works and the rights of their 

authors. It provides creators such as authors, musicians, poets, painters and others with 

the means to control how their works are used, by whom, and on what terms. 

The most remarkable feature of the Paris Union is the agreement on the national 

treatment, which means that all member states must provide the same treatment given to 

their nationals to those citizens of other states. Additionally, it is very important the 

understanding on the priority that all member states of the Union must give to any 

foreigner resident to deposit its patents, trademarks and industrial designs in their 

territory. It means that filling out an application for a patent in one country gives the 

applicant the right to obtain recognition of its claim in all other countries in which the 

invention is patentable. For its part, the Berne Convention extended the national treatment 

principle to foreign authors, established the duration of the author rights and set up the 

protection to artists and writers and their works.  

Both conventions merged their secretariat in 1893 with the creation of a unified 

office in Berne, Switzerland. The United International Bureau for the Protection of 
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Intellectual Property (BIRPI)2 was established to carry out administrative tasks and to 

institutionalize the new organizations. The conventions firmed the basis of their 

intellectual property protection regimes in the late 19th century and updated their treaty 

over the years as new intangible assets demanded revisions and intensified protection. All 

resolutions approved in both conventions became the bedrock of the intellectual property 

rights international regime. The Paris Convention final text was approved in 1883 and 

underwent revisions in 1900 (Brussels), 1911 (Washington), 1925 (Hague), 1934 

(London), 1958 (Lisbon) and 1967 (Stockholm) and the Berne Convention final 

document was achieved in 1886 and reviewed afterwards in 1896 (Paris), 1908 (Berlin), 

1914 (Berne), 1928 (Rome), 1948 (Brussels), 1967 (Stockholm) and 1971 (Paris). 

Strictly speaking, intellectual property rights are a monopoly created by the 

national governments to grant creators exclusive right of use over their creations. Such 

monopolies assure inventors, writers, artist and any person who invests time and money 

over creative activities the right to explore commercially their products. However, it is 

curious to observe how it worked during the early decades after the Paris and Berne first 

conventions. Chang (2001) emphasizes that well into the 20th century even the most 

advanced countries were still routinely violating the international property rights of other 

countries’ citizens. The practice of ostensibly copying knowledge, technics and foreign 

inventions was an important part of the industrial and technological policies of many 

countries. The current most industrialized countries only became more inclined toward a 

tighter international property rights regime when their productive structures were able to 

rival or overcome their competitors. 

Therefore, as Jaguaribe and Brandelli (2007) say, the changes in more than a 

century of intellectual property regimes consist in a progressive movement of eliminating 

the capacity of national governments to intervene in their own productive systems through 

strategies, not necessarily authorized, of foreign technology absorption. Such a reduction 

in the domestic policy spaces has shown to be even more dramatic after the World War 

II, when the flows of international trade became more intense. During this time, despite 

all efforts to review and update the Paris and Berne conventions, both agreements were 

under severe attack from the most industrialized countries. The marked pace of capital 

internationalization, the increasing volume of commercial transaction among nations and 

                                                             
2 The acronym stands for Bureaux Internationaux Reunis pour la Protection de la Propiete Intellectuelle. 
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the significant role of scientific knowledge and technologies as a vital instrument in the 

worldwide business competition awoke a rising interest and great controversy over the 

attempt to extend the intellectual property rights beyond national borders. 

The Paris Convention was criticized particularly because of its inadequacy in the 

provision of protection to new technologies, the inexistence of a minimum term of 

patents, its permissiveness related to compulsory licenses and the lack of enforcement 

mechanisms and adequate dispute settlement procedures. Besides the same criticism over 

the lack of cooperation into providing a political environment to solve conflicts, the Berne 

Convention was criticized because of its supposed negligence regarding some specific 

areas, as the protection of commercial and industrial secrets. In this context of intense 

debates, the secretariat of the BIRPI was turned into a specific entity that was incorporated 

to the United Nations System as a specialized agency. This is the genesis of the World 

Intellectual Property Organization (WIPO), an autonomous entity officially created in 

1967 and headquartered in Geneva.  

The main objectives of this new organization were to expand, homogenize and 

universalize the use and the application of the intellectual property protection laws. 

Nevertheless, from the perspective of the most industrialized countries, the WIPO 

inherited some of the major weaknesses of the past conventions on the same realm. On 

the one hand, it kept the individual and voluntary adhesion to its instruments of regulation, 

which resulted in a very selective participation of the member states, and, on the other 

hand, it kept the lack of enforcement mechanisms that could help control the observance 

of the instruments agreed. These supposed weaknesses were in sharp contrast with the 

new expansive tendency of transnational corporations originally based in the most 

important countries of the Organization for Economic Co-operation and Development 

(OECD). So, as it was expected, the pressure for changes in the instruments of intellectual 

property regulation, particularly from the most industrialized countries, grew year after 

year.  

As a result, the alternative move taken by the developed countries was to transfer 

this debate to the setting of the GATT rounds of negotiations. The main purpose behind 

this maneuver of sticking the intellectual property rights debate on the trade related 

negotiations was to use the commercial sanctions as an enforcement mechanism against 

those countries that eventually break the international property rights agreement. 

However, as Stiglitz (2007) points out, the curiosity of this is the fact that the GATT was 
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an instrument created, at first, with the exclusive purpose of facilitating the free flow of 

goods and services across national borders. Meanwhile, the discussion held by 

industrialized countries over intellectual property rights focuses its attention on increasing 

restrictions to the free flow of technology and knowledge assets. This was the beginning 

of the major transformation of the international regime of intellectual property rights. 

1.1 Treating the knowledge products as regular commercial goods 

From the first round of GATT negotiations in 1948 to the Kennedy Round, 

concluded in 1967, the main subject negotiated was the liberalization of the industrialized 

products exchange through tariff reduction agreed on a case-by-case basis, always having 

in mind the reciprocity principle between suppliers and buyers. Notwithstanding, from 

the Tokyo Round (1973/79) on, a broader scope of new subjects took part into the GATT 

negotiations. One of the most important transformations of this round was the growing 

tendency to discuss many codes of conduct. Quite a few factors, such as the rising 

competition of the new industrialized countries, the new international division of labor 

and the great technological revolution of the post war period, resulted in strong pressure, 

particularly from the United States, to broaden the idea of trade in which the GATT was 

based on. The main propose was to include services, investment and intellectual property 

into the GATT negotiations. The inclusion of these new themes received the support of 

the OECD countries in the context of a strong pressure made by giant corporations, such 

as those specialized in pharmaceutical products, computers and entertainment, that 

demanded a broad and harmonic international system to protect their intellectual 

properties.  

Influenced by the OECD pressure, the Uruguay Round of trade negotiations, 

officially launched in Punta Del Leste in 1986, gained completely new meanings and 

dimensions. According to Batista (1992), the debates of this Round can be characterized 

by two different battles: a North-North one, related to the agricultural subsidies 

contentious between United States and the European Economic Community (EEC), and 

a North-South one, resulted from a process of integration, whose main purpose was to 

raise the status of the developing economies. The strategy behind this movement of 

integration was to create a leveled playing field where the efficient functioning of market 

forces could be able to maintain the competitive advantages of the developed world in 

terms of capital and technology. It is important to mention that, as Ocampo (2010) 
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emphasizes, levelling the playing field implies restrictions on the developing countries 

that the industrial ones themselves never faced in previous periods of their history, 

particularly tighter international standards of intellectual property protection.  

Hence, for the American government, that assumed the leading position as 

promoter of the Uruguay Round, to successfully conclude the negotiations two main 

objectives had to be achieved: i) to overcome the agricultural contentious with EEC; and 

ii) to avoid, by multilateral means, the rise of the new industrialized countries as important 

competitors in the world economy. Considering the second objective, the developed 

countries managed to redefine the mandates of the Round, initially agreed in Punta del 

Este, to include, as of the Mid-term review of 1988/89, the establishment of new 

international standards of intellectual property protection. The final act, however, 

occurred a few years later with harmonization of intellectual property rights achieved 

after the creation of the World Trade Organization and the signing, in 1994, of its 

corresponding TRIPS Agreement. 

After almost ten years of difficult negotiations, added to a few more precedent 

years of unfinished Tokyo Round debates over anti-counterfeiting actions, the member 

states of the GATT, highly influenced by the developed countries, orchestrated the TRIPS 

Agreement to become the most important reference of technology cooperation among 

nations in a new era of global governance. Almost all relevant discussions over 

intellectual property would then be controlled under the auspices of the WTO, an 

organization created to begin a new phase of shared responsibilities. The new 

organization, at first conceived solely to regulate and supervise commercial practices 

among nations, would extend its attribution to lay down and enforce the most important 

rules related to the intellectual property rights protection. The great novelty of this new 

phase of governance was exactly the possibility of imposing trade sanctions on states that 

refuse to cooperate. 

As it has been stated, this change notably served industrial interests of the OECD 

countries, which considered the old mechanisms of control and enforcement ruled by 

WIPO to be insufficient. They argued that the lack of enforcement mechanisms actually 

meant that its General Assembly could, at the most, recommend an international 

intellectual property standard and the countries would be free to decide whenever they 

see fit to abide by it. The OECD endeavor in order to achieve the TRIPS Agreement is 

understandable because of the specificities of its member states productive structures. As 
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a relevant part of their products and services is based on innovative activities and 

immaterial goods, which are the result of a further stage of industrialization, their assets 

value increase as they strengthen the intellectual property rights in their consumer 

markets. On the other direction, with a heterogeneous production structure and relatively 

low levels of industrialization, which means significantly lower capacity to access  

knowledge and technological innovations, the developing countries experience just 

tangentially the benefits of a broader and tighter system of intellectual property 

protection. 

Because of this, the long period of negotiations of the TRIPS Agreement was a 

real arm wrestle between the industrialized countries and the developing ones. Amid an 

atmosphere of distrust and rivalry, the negotiations concerning the agreement became one 

of the most important points of the Uruguay Round. Finally, together with other 

agreements, the final version of the TRIPS was approved in the ministerial meeting of 

Marrakesh in 1994 and was taken into effect, as part of the newly created World Trade 

Organization, on January 1st, 1995.  The Agreement covered such a significant amount of 

matters related to the trade of intellectual property that it became internationally 

acknowledged as the most complete and detailed model for the standardization of the 

intellectual property rights to have ever existed. 

Among the characteristics of the agreement, it is brought to our attention the fact 

that the rules about intellectual property rights that have been approved were even stricter 

than the ones existent in the developed countries themselves. It should also be emphasized 

the agreement on not acknowledging the freedom of each member state to adopt specific 

legislations that aimed at favoring its own technological development (Chaves et al., 

2007). Therefore, the agreement represented both a victory for the most developed 

countries and a setback for the developing countries such as Brazil, which had their access 

to new foreign investments, technologies and knowledge considerably decreased. Since 

then, the main objective of the developing countries has been to recover the political space 

for concrete initiatives that may allow them to leave the condition of dependence and 

subordination to the international system, in such a way that they may become 

independent and able to be part of the international community as large producers of 

knowledge and technology. 

Among other reasons, developing countries accepted the conditions enforced by 

the TRIPS Agreement because they represented an alternative to the bilateral trade 
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sanctions imposed by powerful states, particularly the United States. The American 

government, long before the existence of the Agreement, used the 301 Section of their 

Trade Act to threaten and to apply trade sanctions against nations they considered 

unprotected in terms of intellectual property rights. These sanctions were used to force 

the developing and the least-developed countries to adopt a stricter system to defend their 

intellectual property rights and, therefore, increase the protection to the American 

multinationals’ intangible assets. So, because of pressures and threatens like that, most of 

these poorer countries were forced to accept the agreement in order to avoid even greater 

disadvantages. 

Summing up, it has been widely known that the TRIPS Agreement represented a 

greater achievement for the developed countries than for the developing ones. The 

international power imbalance made impossible alternative solutions to those that were 

approved in the end of the Uruguay Round. One of the main criticisms concerning the 

final resolution that embodied the TRIPS Agreement tackles its basic principle of 

levelling the game field to offer similar dispute conditions for competitors with very 

different levels of development, which means disregarding the huge asymmetries among 

distinct levels of productive forces in different regions of the world. The imposition of 

this strategy of international harmonization of intellectual property rights, summarized in 

the term one size fits all, unveils a clear power struggle that apparently tends to favor a 

privileged part of the world’s technology producers. An analysis of its content helps to 

understand why that is so. 

2. THE AGREEMENT ON TRADE-RELATED ASPECTS OF  

INTELLECTUAL PROPERTY RIGHTS 

Regardless that there are no big surprises in the TRIPS Agreement, the new regime 

of intellectual property rights protection it has implemented is unprecedented. The TRIPS 

Agreement is the first one to give straight provisions on dispute settlement procedures 

and to offer the most comprehensive regulation system. It came into force intrinsically 

connected with the World Trade Organization and its enforcement mechanisms and 

offered protection to inventions, projects, designs, artworks, technical knowledge, 

integrated circuits, software and commercial secrets, as well as trademarks and other 

knowledge-related goods and services. Such agreement opened a new era of global 



11 
 

governance over intellectual properties, which is characterized by the universalist rhetoric 

of a cooperative, free and borderless world.   

The agreement is a document consisting of 73 articles divided into seven specific 

parts. The general provisions and the basic principles are located between articles 1st and 

8th, in the first part. First of all, the member states agreed on the obligation to abide by the 

resolutions previously agreed in the Paris and Berne conventions and its revisions. This 

means that the full content of such conventions must be incorporated by all the signatory 

members of the TRIPS Agreement, even those who eventually did not take part in it. On 

the one hand, the WTO members must follow Paris and Berne resolutions. On the other 

hand, they are subordinated to the new forms of penalty laid down by the new 

organization. Additionally, the principles of national treatment and the most-favored-

nation treatment are restated. According to the former, each member shall grant the 

nationals of other members treatment no less favorable than that it grants its own nationals 

regarding the protection of intellectual property (article 3rd). Moreover, according to the 

latter, any advantage, favor, privilege or immunity granted by a member to the nationals 

of any other country shall be accorded immediately and unconditionally to the nationals 

of all other members (article 4th). 

Still on Part I, the article 7th states that the main objective of intellectual property 

rights protection and enforcement is to contribute to the promotion of technological 

innovation and to the transfer and dissemination of technology. It also states that members 

shall always have in mind the mutual advantage of producers and users of technological 

knowledge in a manner conducive to social and economic welfare, and to a balance of 

rights and obligations. But, at the same time, article 8th establishes as a basic principle 

that members can only formulate their own laws and regulations and adopt the necessary 

measures to their socio-economic and technological development if such measures are 

consistent with the provisions of the TRIPS Agreement.  

In other words, the countries are free to stimulate their own development projects 

but they must conform to the limits imposed by the agreement. If one is thinking about 

freedom of action, this basic principle is at least controversial. Besides that, since the 

balance between developed and developing countries interests is something very complex 

to achieve, the prerogative of ensuring mutual benefits to producers and users of 

technological knowledge creates long discussions over the adequate levels of intellectual 
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property rights protection. In any case, the Agreement sets the new, broader and tighter 

standards of protection. 

2.1 Standards concerning the availability, scope and use of intellectual property 

rights 

After mentioning the basic principles of the agreement, Part II deals with the 

standards concerning the availability, scope and use of intellectual property rights. 

Following the definition used in the article 2nd of the Convention that creates the WIPO, 

intellectual property rights are treated as those related to literary, artistic and scientific 

works; performances of performing artists, phonograms and broadcasts; inventions in all 

fields of human endeavor; scientific discoveries; industrial designs; trademarks, service 

marks, and commercial names and designations; and all other rights resulting from 

intellectual activity in the industrial, scientific, literary or artistic fields (Wipo, 1967, 

Article 2nd). Based on such a broad understanding, the intellectual property rights are 

classified in eight major sections as follows: i) copyright and related rights; ii) trademarks; 

iii) geographical indications; iv) industrial designs; v) patents; vi) layout-designs 

(topographies) of integrated circuits; vii) protection of undisclosed information; and viii) 

control of anti-competitive practices in contractual licenses. 

The copyrights are probably the most widely known category used to classify the 

several kinds of intellectual property. The protection of authors’ rights over their literary 

and artistic works is contained in the international treaty signed by those countries that 

were part of the Berne Convention. Basically, they decided that the concept of literary 

and artistic works would include every production in the literary, scientific and artistic 

domain, whatever be the means or form of its expression. Along with the rights ensured 

to authors, the treaty also protects translations, adaptations, music arrangements and other 

alterations of a literary or artistic work stating that they should be protected as original 

works without loss to the copyright in the original work. The TRIPS Agreement requires 

the acknowledgement of all levels of protection established in Berne stating that its 

members must comply with Articles 1st through 21st of its Convention3 and the Appendix 

thereto. Additionally, the TRIPS Agreement extends this category to cover computer 

programs, whether in source or object code, and compilations of data or other material, 

                                                             
3 All articles remaining, 22nd through 38th, refer to administrative activities of the Union, so they are not 

mentioned in the TRIPS Agreement.  
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whether in machine readable or other form. Moreover, also entered into force other related 

provisions, as those related to rental rights, term of protection, limitations and exceptions 

and protection of performers, producers of phonograms (sound recordings) and 

broadcasting organizations (articles 11th, 12th, 13th e 14th). 

Further, according to article 15th, any sign, or combination of signs, capable of 

distinguishing the goods or services of one undertaking from those of other undertakings, 

may constitute a trademark. The most important provision related to this specific kind of 

intellectual property is contained in the Paris Union, which ensures protection to well–

known marks, service marks, collective marks brands and trade names, as well as state 

emblems, official hallmarks and emblems of intergovernmental organizations. These 

provisions have been established under the assumption that a rigorous system of marks 

generates protection not only to their owners but also to the consumers that buy and use 

products that carry specific marks. Thus, the Paris Union states that an application for the 

registration of a mark filed by a national of one of its countries in any other may not be 

refused, nor may a registration be invalidated (Paris, 1967, Article 6th 2). In the TRIPS 

Agreement, marks are treated as part of their corresponding goods and services, so each 

member state must have a system for the registration of trademarks. 

Another category of intellectual property that the TRIPS Agreement deals with, 

from article 22nd to 24th, is the geographical indications. This kind of properties is 

composed of indications that identify goods as originating in the territory of a member 

state, or a region or location in that territory, where a given quality, reputation or other 

characteristic of the goods is essentially attributable to its geographical origin. In addition 

to the prevention of any use of indication that could generate confusion in relation to the 

true place of origin of any goods, the TRIPS Agreement provides specific protection to 

geographical indications related to wine and spirits. 

The fourth section of Part II makes provisions for industrial designs. Although 

there is no clear definition in the Paris Convention elucidating what industrial designs 

really are, it is determined that they must be protected. According to WIPO definition, in 

a legal sense, they can be defined as the ornamental or aesthetical aspect of an article, 

which may consist of some specific features, such as its shape, lines or color, for instance. 

The TRIPS Agreement is not the first one to bring into light the debate over industrial 

designs, but it is, indeed, the first international treaty that includes detailed considerations 

over its protection. The articles 25th and 26th clearly state that independently created 
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industrial designs that are new or original have to be protected and the duration of the 

protection available should amount to at least 10 years.  

Concerning the fifth category of intellectual property discussed, the Agreement 

comes along with the provisions on patents, which are, in fact, public concessions given 

to individuals in order to ensure an exclusivity right to market their inventions. Under the 

auspices of the Paris Convention, the protection of the patent rights include, among other 

things, the right of priority given to any person who has duly filed an application for a 

patent in one country to fill an application for the same patent in any other country of the 

Union during the periods determined in the Agreement. It also includes the principle of 

independence of patents, applied to those property rights obtained for the same invention 

in different countries and the right of the inventor to be mentioned as such in the patent. 

According to the TRIPS Agreement, any invention of a product or process in all fields of 

technology, as long as they are new, involve an inventive step and are capable of industrial 

application, is eligible for a patent application. Members, however, may exclude from 

patentability inventions related to diagnostic, therapeutic and surgical methods for the 

treatment of humans or plants and animals other than microorganisms. 

Therefore, a patent of invention is a legal document that grants a set of exclusive 

rights to the inventor of a unique device or process for a specified period. Where the 

subject matter is a product, the patent must ensure the owner the right to prevent third 

parties from making, using, offering for sale, selling, or importing for these purposes that 

product. Where the subject matter of a patent is a process, the prevention against non-

authorized use is supposed to avoid the act of using the process or using, offering for sale, 

selling, or importing for these purposes at least the product obtained directly by that 

process (Article 28th). Moreover, patent owners also have the right to assign, or transfer 

by succession, the patent and to conclude licensing contracts. Finally, in accordance with 

article 33rd, the term of protection available should last for a minimum period of twenty 

years counted from the filing date. 

Following the provisions detailing the patent rights, the TRIPS Agreement 

features the layout-designs (topographies) of integrated circuits. In technical terms, this 

kind of topography is an organized set of resistors, capacitors and transistors placed in 

tridimensional layers over a small plate (“chip”) of semiconductor material, normally 

silicon. Sometimes called simply chips or microchips, these layout-designs of integrated 
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circuits are largely used as computer memories and processors. This kind of intellectual 

property is protected by TRIPS in accordance with most of the Treaty on Intellectual 

Property in Respect of Integrated Circuits, adopted in a diplomatic conference held in 

Washington DC, US, in 1989. Other provisions stating the scope and term of protection 

and mentioning acts that do not require the authorization of the right holder are 

established in articles 36th, 37th and 38th. 

The last formal category of intellectual property is the undisclosed information, 

another novelty presented by the agreement. This is the very first time in history that an 

international treaty offers direct provisions aimed at protecting confidential information. 

In general, this kind of secrets refers to information that usually have commercial value, 

such as knowledge about productive processes, experimental data and other technical 

knowledge such as contact lists and sales strategies. The protection given to this kind of 

intellectual property is obtained in the course of ensuring effective reaction against unfair 

competition as provided in article 10th of the Paris Convention. The TRIPS Agreement 

Article 39th establishes that natural and legal persons have the possibility of preventing 

information lawfully within their control from being disclosed to, acquired by, or used by 

others without their consent in a manner contrary to honest commercial practices. 

Finishing Part II, the eighth section gives provisions related to the control of anti-

competitive practices in contractual licenses. The Agreement requires the 

acknowledgement that some licensing practices or conditions pertaining to intellectual 

property rights, which restrain competition, may have adverse effects on trade and may 

impede the transfer and dissemination of technology. Actually, the control of anti-

competitive practices is not a category of intellectual property itself, but it stays among 

them with the purpose of clarifying that all members shall specify in their legislation 

licensing practices or conditions that may in particular cases constitute an abuse of 

intellectual property rights having an adverse effect on competition in the relevant market 

(Article 40th). 

2.2 The enforcement mechanisms of intellectual property rights 

Following the standards of intellectual property rights, the Parts III, IV and V of 

the TRIPS Agreement presents one of its major achievements, the procedures concerning 

the enforcement of intellectual property rights and the mechanism of dispute prevention 

and settlement. In article 41st, all members agreed to ensure that enforcement procedures 
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are available under their law to permit effective action against any act of infringement of 

intellectual property rights. This great novelty is a huge step forward compared to the 

previous conventions and treaties on the same realm. From this point on, the countries 

committed themselves to ensuring the existence of remedies to prevent infringements and 

remedies that constitute a deterrent to further infringements. 

The agreement does not create any obligation to put in place a new judicial system 

for the enforcement of intellectual property rights distinct from that for the enforcement 

of law in general. However, the agreement expects this system to be fair and equitable. 

Additionally, these systems have to avoid being unnecessarily complicated or costly, or 

entail unreasonable time limits or unwarranted delays. The judicial authorities can order 

a party to refrain from an infringement, inter alia to prevent the entry into the channels 

of commerce in their jurisdiction of imported goods that involve the infringement of an 

intellectual property right, immediately after customs clearance of such goods (article 

44th). The agreement also gives comprehensive provisions on special requirements related 

to border measures.  

Members, in conformity with the provisions set by the agreement, have to adopt 

procedures to enable a rights holder to lodge a complaint in writing with administrative 

or judicial competent authorities for the suspension by the customs authorities of the 

release into free circulation of goods that they have valid grounds for suspecting of 

"counterfeit trademark goods" or "pirated copyright goods". The agreement also foresees 

that members should provide for criminal procedures and penalties to be applied at least 

in cases of willful trademark counterfeiting or copyright piracy on a commercial scale.  

Remedies available have to include imprisonment and/or monetary fines, which are hefty 

enough to constitute a deterrent, consistently with the level of penalties applied for crimes 

of a corresponding gravity (article 61st). For the purpose of avoiding disputes and 

misunderstandings, the article 63rd establishes provisions on transparency matters. 

Basically, laws and regulations, and final judicial decisions and administrative rulings of 

general application, made effective by a member pertaining to the subject matter of the 

TRIPS Agreement have to be published. Besides, the laws and regulations have to be 

notified to the Council for TRIPS in order to assist that Council in its review of the 

operation of this Agreement. 

In the case of disputes and controversies, the countries should not take unilateral 

measures. They have to seek solutions through the dispute resolution procedures 
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implemented by the new World Trade Organization. In accordance with article 64th of the 

TRIPS Agreement, consultations and the settlement of disputes are supposed to follow 

the provisions of Articles XXII and XXIII of GATT 1947. The first one says that each 

contracting party shall accord sympathetic consideration to such representations as may 

be made by another contracting party with respect to any matter affecting the operation 

of the Agreement. It is expected that both parties come to an understanding shortly. 

However, if no satisfactory adjustment is effected between the contracting parties 

concerned within a reasonable time frame, Article XXIII foresees that the matter may be 

referred to the other contracting parties, which shall promptly investigate and make 

appropriate recommendations or give a ruling on the matter, as appropriate. 

Besides these instruments, the TRIPS Agreement also adopts the understanding 

on rules and procedures governing the settlement of disputes, which is part of the 

agreement that establishes the World Trade Organization (Annex 2). In accordance with 

this understanding, members affirm their adherence to the principles for the management 

of disputes applied under Articles XXII and XXIII of GATT 1947, and the rules and 

procedures as further elaborated and modified by the WTO Agreement. The 

understanding also establishes the Dispute Settlement Body (DSB) to administer the rules 

and procedures and the consultation and dispute settlement provisions of the covered 

agreements. Hence, the dispute settlement system of the WTO became the most important 

instrument to provide legal certainty and predictability to the commitments contained in 

the TRIPS Agreement.  

The DSB is a jurisdictional entity with well-defined terms and procedures to each 

procedural step. It has the authority to establish panels, adopt panel and Appellate Body 

reports, maintain surveillance of the implementation of rulings and recommendations, 

and authorize the suspension of concessions and other obligations under the covered 

agreements. Summing up, a dispute settlement can unfold in up to four distinct phases: i) 

consultations, ii) panels, iii) appellation, and iv) implementation. In the course of 

consultations, members should attempt to obtain satisfactory adjustment of the matter by 

themselves. The negotiations between parts in litigation have to start up to 30 days after 

the first formal complaint and both parts should make their best efforts to reach a friendly 

solution. If the consultations fail to settle a dispute within 60 days after the receipt date 

of the request for consultations, the complaining party may request the establishment of 
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a panel, which shall be composed of well-qualified governmental and/or non-

governmental individuals.  

In order to make the procedures more efficient, the period in which the panel shall 

conduct its examination shall, as a general rule, not exceed six months. This period should 

be enough for the panelists to become familiar with the facts, analyze the documents and 

deliver a decision. Following this phase, the panel reports shall be adopted, unless a party 

to the dispute formally notifies the DSB of its decision to appeal or the DSB decides by 

consensus not to adopt the report. As a last resource, a standing Appellate Body shall be 

established by the DSB. Unless otherwise agreed to by the parties to the dispute, the 

period from the date of installation of the panel by the DSB until the date the DSB 

considers the panel or appeal report for adoption shall not exceed nine months where the 

panel report is not appealed or 12 months where the report is appealed. If an infringement 

of the TRIPS Agreement is verified, the accused party has 30 days to declare the intention 

of changing and can ask for an 18-month period to make the necessary adjustments. After 

this period, if the infringement does not cease, the aggrieved member can demand trade 

sanctions against its litigant. 

Finally, after the provisions on prevention and dispute settlement contained in the 

fifth Part, the TRIPS Agreement addresses the last nine articles distributed in Parts VI 

and VII, which provide some transitional arrangements and final provisions. Although 

the Agreement came into force in 1995, some arrangements were defined with the 

purpose of establishing a transitional agenda to assist the developing and the least-

developed countries. This agenda postponed the implementation of the Agreement in up 

to five years to the former and up to ten years to the latter. The final provisions highlight 

the monitoring function of the Council for TRIPS (Article 68th), the necessity for 

members to cooperate with each other to eliminate intellectual property rights 

infringement in international goods trade (Article 69th) and the protection of existing 

subject matter (Article 70th). Article 71st states the necessity of periodic revisions in the 

Agreement, Article 72nd establishes the prohibition of reservations in respect to any of the 

provisions of the Agreement without the consent of the other members and Article 73rd 

finishes the Agreement with some security exceptions.  
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3. OVERVIEW AND FINAL CONSIDERATIONS 

Under strong neoliberal influence, in 1994 the Uruguay Round of trade 

negotiations ended with the signing, in Marrakesh, of the multilateral TRIPS Agreement 

giving birth to a new international regime characterized by an intensive and extensive 

protection to the intellectual property rights. Since then, this agreement, object of the 

Annex 1C of the WTO creation document, has become the most important reference of 

global governance to deal with matters related to the exchange of science and technology. 

Through this agreement, the member states formally began to acknowledge that the 

intellectual property is fundamentally private goods and has global reach. This 

acknowledgement implied in assigning essentially commercial characteristics to the 

knowledge products and submitting them to the condition of regular goods. As a result of 

such submission to the general rules and mechanisms of the markets, three related 

problems may be observed: i) a disproportional amount of technological and scientific 

production in the developed countries; ii) a timid world diffusion of knowledge and 

technical progress; and iii) a high concentration of the investments for formation and 

qualification of the workforce in the main countries that induce knowledge and generate 

cutting-edge technologies. 

Throughout the discussion phases of TRIPS Agreement’s terms and conditions, 

notwithstanding the probable aggravation of the international asymmetries, the main 

European and American dealers, who clearly defended large industries, such as the 

pharmaceutical and entertainment, tried hard to convince the representatives of the 

developing countries that higher protection levels would mean more incentive to the 

technological development not only in more advanced industrial countries but also in all 

the developing world. They insisted upon defending intense protection without precise 

calculation of the real costs and benefits of this change in the long term. One of the main 

problems that resulted from this behavior was that, even with no concrete evidence or 

conclusive economic analysis, the harmonization of this strong protection to the 

intellectual property rights started to be considered in the range of the main international 

organizations as one of the most important instruments to promote technological 

innovation as well as its transfer and dissemination throughout the world. 

The TRIPS Agreement, that had become the main multilateral instrument of 

cooperation for science and technology, was created to operate with the priority of 
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protecting the access to knowledge through the harmonization of high standards of 

protection to patents and copyright. With the protection to the intellectual property 

assured by rules such as the ones that govern the agreement and its consultation and 

dispute settlement, the access to technological products tends to remain as a distant reality 

to most peripheral and semi-peripheral countries of the world-system. In this respect, the 

signing of the TRIPS Agreement reflects the triumph of the interests of the great 

transnational corporations over the broader interests of most of the population living in 

the developing and least-developed countries. 

The monopoly rights, which for a long time had been sought by the United States 

and other OECD countries, ensure higher prices to the products under the excuse of, 

supposedly, stimulating the innovation and the technologies transfer. However, due to the 

asymmetrical conditions of production and scientific and technological diffusion, it is 

quite reasonable to assume that the developed countries involved gain a significant 

advantage over the developing countries when it comes to the international technology 

exchange. Furthermore, the validity of this new standard of protection to the intellectual 

property rights means that the recommendations that started to be adopted to compose a 

development agenda in the range of WIPO have some congenital limitations. Thus, the 

tendency to amplify the deficit of technology trade of the peripheral and semi-peripheral 

countries is a reality that continues to be more and more evident. 

This analysis, taken from a world-systemic perspective, sees the TRIPS 

Agreement defense as part of a global discourse that reinforces a specific kind of social 

relations that benefit the main producers of technology over those who receive these new 

knowledge and technologies. Actually, the TRIPS Agreement stresses the same kind of 

discourse that has been built since the early stages of the European interstate system. It is 

a convincing hegemonic discourse – and not open to dialogue – permanently elaborated 

to reset the rules of the game, which are, in deep, a juridical formalization that 

materializes itself in the real world to favor the powerful states. Hence, regardless of the 

developed countries agreement on providing incentives to the firms and institutions in 

their territories to stimulate the transfer of technology to the developing and the least-

developed countries (Article 66th of the TRIPS Agreement), as a whole the agreement 

does not contribute to the efforts of closing the knowledge gap among nations. 

This instrument, used to legitimate a tendentious cooperation among nations, is 

supported by a universalist rhetoric that presents the expansion of capitalist free market 
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and the technological progress of the developed countries as providing several benefits 

for the whole world. In general, the argument states that higher standards of intellectual 

property rights protection produce multiple benefits in the short and long term to the 

developing countries. Thus, higher protection would mean bigger propensity to 

technology transfer and more investments from the industrialized world in the developing 

countries. However, in relative terms, the knowledge gap and the distance among national 

realities as a whole have only been increasing. 

Aiming at defending the interests of their companies, the developed countries 

compelled the adoption of a common international regime of protection to the intellectual 

property rights under the argument that it would be the only way to assure the stimulus 

for the technological innovation and for the economic growth in all regions. They do it 

even without a confirmation to prove any correlation in this sense. Thereby, even without 

a reasonable empirical or theoretical confirmation, such arguments end up legitimating 

the daily work of the main international institutions in formalizing the relations that do 

not actually change, but remain the same. They speak of change, but everything ends up 

being left as it is. 

The unprecedented amplitude of the protection established by the TRIPS 

Agreement makes clear that it is based on a logic of excessive defense of intellectual 

property that causes a mismatch between its practical effects and the rhetoric of the 

cooperation for development and for the overcoming of asymmetries that characterize the 

international system. The agreement actually disturbs and does not favor the diffusion of 

the technological progress and the participation of the less developed countries in the 

research and development of new products and technologies. The higher the standards 

concerning the availability, scope and use of intellectual property rights get, the more 

reduced are the political spaces of the national governments to plan their strategies and 

intervene in their own development processes. 

Hence, the efforts carried out by Brazil, Argentina and all “development friendly” 

nations in the World Intellectual Property Organization have little transformation power 

in relation to the urgent need to overcome the huge technological delay that distinguishes 

the national development histories. In general terms, it may be noticed that the 

cooperation built by means of the current international institutions ends up primarily 

serving for mediations of commercial and contractual relations whose objective is to 

assure that the relations among states remain much more as subordination instruments 
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than as a support to the development of backward economies. Thus, the logic of 

international relations in the technical and scientific fields is not dictated by the interests 

or the most urgent needs of the countries that receive technology, but by the interests of 

the capital that finances the technological development and seeks, at all costs, to use it to 

its last limit.  

Therefore, a technological cooperation paradigm has invigorated aiming at 

leveling the negotiation conditions among countries through the harmonization of 

intellectual property rights, offering similar competition conditions to countries and 

companies that are very different in their physical, economic and social conditions. This 

has been the motto of the political cooperation in the recent phase of globalization. 

Moreover, as a final consideration, it is important to highlight the need for a 

comprehensive reform in the global governance institutions to give a broader and more 

effective participation of the developing countries in the decision-making processes. One 

of the main purposes behind such changes is the creation of an atmosphere favorable to 

these countries to seek for political space in order to allow national governments to plan 

strategic actions to conduct their own technological production, absorption and 

distribution processes, activities that have long been ruled by the transnational private 

corporations and the powerful states. Hence, it is important to care about national projects 

of technological development to avoid the inertial expansion of the system conducted 

only by the economic interests of the major transnational corporations. 
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